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Submission to the Animal Welfare (Livestock) Regulations — Consultation Draft
Thank you for the opportunity to provide comments on the above consultation draft.

The Livestock and Rural Transport Association of Western Australia (Inc) (LRTAWA) was closely involved
with the process undertaken to develop the Australian Animal Welfare Standards and Guidelines Land
Transport of Livestock. During that process the LRTAWA emphasised the importance of ensuring that the
focus of the standards and guidelines should be on ensuring responsibilities for animal welfare outcomes
were placed on those parties in the chain who had the best chance of influencing the animals’ welfare and
that transporters should not be held accountable for matters not within their control. Additionally it was
seen as important to remove subjectivity from animal welfare. Maximum compliance will be achieved
when all parties in the chain are very clear about their obligations. Many of the comments that follow are
based on these principles.

The Policy and the Process

The WA government intends to implement the Animal Welfare (Livestock) Regulations 2019, dealing with
sheep and cattle only, in July 2020 ahead of the outcome of the major review of the Animal Welfare Act.
The Government has further proposed that the remainder of the standards and guidelines for other species
will initially be adopted as codes of practice under the Animal Welfare Act and regulated at a later

date. The commentary that accompanied the consultation draft is not clear about how this will occur in
that it claims most standards will be enforceable through regulation but there is no detail provided which
standards are being referred to. It is therefore extremely difficult to have confidence in the process.

In its submission to the Animal Welfare Act Review, the LRTAWA recommended that proposed changes
arising from the review should be part of a regulatory impact process to enable industry to comment
further on the impact of the changes. In the interests of transparency and clarity we also submit that these
regulations should not be enacted until the results of the review are made available. Without that
information it is not possible to understand the full implications of the removal of defences, infringement
notices and the subjective matters in the regulations that industry will be held accountable for. Until the
results of the Animal Welfare Act review are known, industry has no idea what status codes of practice will
have. In further support of attaching these regulations to the broader review of the Act, the rationale for
the regulations is advocated by the Department as imposing a ‘duty of care’ that is absent from the Act.
This is a fundamental modification to the outcomes sought by the Act and should be open to
parliamentary debate not introduced through regulation.

Defences

The current regulatory regime provides defences for transporters and others in the supply chain where
they can demonstrate compliance with a relevant code of practice. Under the proposed regulations these
defences will no longer be available when transporting sheep and cattle — a situation that is strongly
rejected by the LRTAWA particularly in light of the subjectivity of requirements in the regulations such as a
vehicles having suitable airflow and handling animals excessively.
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Infringement Notices

The proposed provisions introduce infringement notices or fines which will result in on the spot modified
penalties similar to speeding fines. These can be challenged in court at the risk of a higher penalty or a
review can be requested. Payment of a fine is not an admission of an offence.

Unlike speeding fines where, in most cases, the evidence is unambiguous, these regulations incorporate
many subjective assessments that will have different interpretations by both transporters and inspectors —
loading densities being one of the most obvious. There is concern that this scenario will result in resources
being wasted challenging subjective interpretations. This is even more likely given the variety of officers
classified as inspectors under the current laws and who will be able to issue infringements - not all of
whom are knowledgeable about livestock. Such a situation is neither fair nor conducive to good animal
welfare outcomes.

Loading densities

The regulations do not prescribe loading densities whereas in the standards and guidelines they are a
guideline. They are also prescribed in the current codes of practice and therefore are a defence. This
defence will no longer be available if the new regulations are adopted. Reliance on specific loading
densities as a defence as per the current code of practice has merit under the current statutory regime
where evidence is weighed up in response to a specific incident and a range of factors are considered.
However, under the regime being proposed by these regulations loading densities are subjective and
transporters will be at the mercy of varying interpretations from inspectors.

Despite our concerns about the manner in which loading densities are treated by the regulations, the
LRTAWA considers an offence should be created that prohibits another party in the chain requiring a

transporter to breach the loading densities.

Notwithstanding our view that the regulations are premature, there are concepts we believe are worthy of
consideration in the future.

Chain of responsibility

The LRTAWA made a strong argument when the national standards and guidelines were being developed
that animal welfare would benefit from placing obligations where they could best be influenced i.e. it was
important not to make transporters responsible for matters they had little to no control over. If this
approach was adopted in implementing the standards there is likely to be better outcomes. A chain of
responsibility approach would help ensure that transporters were not the easy target by placing
responsibility on others in the chain who can influence outcomes to a greater extent.

Areas of responsibility could be specified for consignors (which at times includes livestock agents),
transporters and receivers. Areas where this is relevant include livestock preparation for loading, selection

for loading, spelling, loading densities and loading infrastructure.

Selection of animals for loading

The consignor must assess animals to ensure they are not unfit to load and the transporter must do the
same. For both the consignor and the transporter there are $15000 penalties possible. If behavioural
change was at the heart of the regulations the penalty for the consignor would be higher than the
transporter. The consignor is in a stronger position to know the condition and history of the animals
presented for loading and therefore the penalty for presenting an animal not fit to load should be
higher. This would assist in overcoming the tension experienced by some drivers who sometimes feel
under pressure to load an animal that otherwise may not be suitable to transport, particularly given the
specificity of prescribed conditions and the physical practicality of loading conditions in some
circumstances such as poor lighting and visual barriers to close assessment.
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Further the penalty for a transporter who transports an animal with a condition that could not have
developed during transport should not be as severe as the penalty applied to a consignor who had more
opportunity to identify it and had greater historical knowledge of the animal.

Loading and Unloading

The proposed regulations state that a livestock transporter must not unload the livestock at a livestock
handling facility unless the livestock handling facility is able to reasonably hold the number of livestock
animals to be unloaded. In some cases it is difficult for a transporter to know until he/she arrives what the
capacity of the facilities are. There should be corresponding obligations on the consignor or consignee to
ensure the destination facilities are capable of accepting the number of animals expected.

Supported aspects

The LRTAWA supports the requirement for saleyards to have someone to destroy livestock when animals
are present, improved specifications around loading and unloading equipment and a high penalty for
giving a transporter false or misleading information in the journey record. If these provisions are agreed
an information campaign should follow.

Conclusion

The LRTAWA does not support these regulations in their current form. In summary, rejection of the draft
regulations is based on the following:

e Itis premature to introduce significant regulations ahead of the outcome of the major review of
the Animal Welfare Act 2002.

e The regulations impose a ‘duty of care’ that is absent from the Act. This is a fundamental
modification to the outcomes sought by the Act and should be open to parliamentary debate not
introduced through regulation.

e Asignificant number of defences have been removed from parties in the supply chain.

e In the absence of detail on reform to the principal act, there is uncertainty about how the
standards and guidelines for other species will be enforced through codes of practice and
subsequent regulation.

e The draft regulations deviate from the national standards by introducing prescribed conditions
that must be eliminated prior to loading.

e There is significant subjectivity in the regulations which will result in a lack of clarity and varying
interpretations which ultimately will result in transporters challenging the results.

e The regulations should encourage clear responsibilities along the supply chain with matching
offences i.e. obligations should be imposed on those most able to influence the outcomes.

Thank you again for the opportunity to comment. If you have any queries, please do not hesitate to

contact Jan Cooper | ENEEGEGEE

Yours faithfully

D Fyfe
President
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